








judgment to be again amended consistent with Troy and Nancy’s Stipulation. App., ps. 23-
25. The Second Amended Judgment was entered by the Clerk of District Court on March
17.2009. App., ps. 26-30. Notice of Entry of Second Amended Judgment was served by
mail to Nancy on May 12, 2009. App., ps. 32-33.

On October 5, 2009, Janet K. Naumann as attorney for the Child Support
Enforcement Program mailed (1) a (Rule) 3.2 Motion to Vacate Second Amended Judgment,
(2) a Brief in Support of Motion to Vacate Second Amended Judgment, (3) an Affidavit of
Mischelle Hagerty, and (4) an Affidavit of Service by Mail [only purporting to serve
Jonathan T. Garaas] dated October 5, 2009, essentially claiming that a statute [N.D.C.C. §
14-09-09.26] makes the State of North Dakota a real party in interest, and that it is necessary
for the State of North Dakota [through her office] to sign off on any judgment involving the
parents of a child determined by paternity. App., ps. 34-42. Attorney Naumann claimed that
the “terms of the waiver agreement are unenforceable™ and provisions of Rule 60(b)(i) & (vi)
were applicable. App., ps. 38 and 40.

Troy responded to the State of North Dakota’s motion, requested oral arguments on
the State of North Dakota’s motion, and also requested “the right to cross-examine the
witness for the State as to the circumstances of past public assistance.” App., page 45-61;
with specificity, page 45.

On November 27, 2009, the Honorable Susan Thomas, a Judicial Referee of the East
Central District, issued the Order Vacating Second Amended Judgment. App., p. 67. There
had been no prior notice provided to Troy [either individually or through his attorney] that

the Judicial Referee was delegated authority to hear the State of North Dakota’s motion.



When issuing her one (1) sentence order, the Judicial Referee identified N.D.R.Civ.P. 60(b)
as her reason to vacate the Second Amended Judgment in total without specifying which
subsection of said rule was applicable. Before issuing her order, the Judicial Referee did not
provide Troy with an opportunity for oral argument, or cross-examination, as he had
requested. Before issuing her order, the Judicial Referee did not make any findings of fact.

Notice of Findings and Order and Right of Review was mailed to Troy [through his
attorney] on December 1, 2009. App.. p. 68. Troy timely appealed to this Court from the
Order Vacating Second Amended Judgment issued by the Judicial Referee. App., ps. 69-70.

STATEMENT OF FACTS

Troy will assert that the underlying facts have not changed since this Court’s decision
in_Wolff, id. Neither the judicial referee, nor the district judge, allowed for further
proceedings involving submission of evidence, or even oral argument.

Keeping in mind that Troy has never been provided an opportunity for a hearing
wherein evidence is properly presented, and testimony is subjected to cross-examination,
Referee Susan Solheim [formerly known as Referee Thomas] has made some erroneous
factual findings when forced to “explain away” her prior order subject to remand. To the
extent those erroneous factual findings impact this appeal, Troy will identify the erroneous
facts now found to exist with underlining.

At all times material to this appeal, in the District Court proceedings below, and at
the time of entering into and filing the Stipulation for Amendment of Judgment, Nancy was
recognized, by the amended judgment, to be the representative of Troy and Nancy’s minor

child. App., ps. 16,17 and 30.



In January, 2009, Nancy and Troy. the natural parents of a minor child, entered into
a Stipulation for Amendment of Judgment, and wherein, Nancy waived notice of Troy’s
application to the District Court for the amendment of the existing judgment under the forms
she had approved. App., p. 22.

Nancy and Troy’s Stipulation for Amendment of Judgment recited the following
factual circumstances existed [Nancy is the Plaintiff; Troy is the Defendant; App., p. 20]:

(1) Plaintiff acknowledges direct payment of some past child support

obligations, (2) the minor child is spending one-half of his time with the

Defendant and Defendant is presently paying for one-half of the child’s living

expenses, and that each would have a child support guideline calculation that

would lead to an equal obligation, one to the other; and (3) because of said

factual circumstance(s), Defendant does not have any further duty to pay

child support to the Plaintiff for the support of parties’ minor child. Itis the

intent of both parties to recognize that the child of the parties is loved by each

and that each has equal physical custody of the child under the concepts set

forth in N.D.A.C. § 75-02-04.1-08.2 [“exactly fifty percent of the time™].

There is no evidence in the record, nor factual finding made by the Judicial Referee,
that either Troy or Nancy was receiving public assistance or medical assistance at the time
they entered into their Stipulation, or at any time material to this appeal. The Affidavit of
Mischelle Hagerty, presented by the State of North Dakota, indicates that Nancy “has
periodically received public assistance and medical assistance™, but does not present any fact
that Nancy “is” receiving any form of public assistance at any time material to matters set
forth in this appeal. App., p. 41. Troy asserted that Nancy’s periodic receipts of public
assistance and medical assistance ended over a decade ago, which would have been

confirmed upon cross-examination had it been allowed. App., p. 49. The State of North

Dakota did not present any evidence to disprove Troy’s assertions, but claims, in the past



tense, “aid was provided under Chapter 50-09". Bolding supplied by Troy for emphasis.
App., p. 66. The State of North Dakota never provided the “when”.

Referee Solheim erroneously asserts. “(n)or is it disputed that Ms. Schlect has had
an open file with the State Child Support Enforcement title IV-D program since June of
1996. The Court finds under these circumstances. the State is a party pursuant to the
provisions of 14-09-09.26.”” App., 87: “open file”. p. 88. There is no evidence in this record
to support the referee’s assertion as supposedly affirmed by the District Judge’s de novo
review. Had Referee Thomas and District Judge Herman allowed for a hearing, or even oral
arguments, both would have known the “open file™ did not exist because Nancy's prior State
IV-D case was closed under North Dakota administrative rules, and the State of North
Dakota would not have standing until a new application for its assistance is made by either
Troy, Nancy, or their child. See Point 2(D).

There is no evidence in the record, and the Judicial Referee did not make a factual
finding, that any party had requested the child support agency conduct a review of the child
support or health insurance obligation under N.D.C.C. §§ 14-09-08.9 and 14-09-08.13.

Referee Solheim concedes her lack of knowledge of the actual underlying
circumstances when she writes. “(the Court acknowledges that if there were no current
assignment of child support to the State. if there are no child support arrears owing the State
and if Ms. Schlect had requested that the State Child Support Enforcement Unit close her file
and discontinue services. the status of'the State as a real party in interest to these proceedings

may be different. However, that is not the factual issue before this Court. App.. ps. 87-88.

In fact, the file was closed as a matter of law; there was no current assignment of child



support to the State; and there were no child support arrears owing to the State.

Referee Solheim subsequently. and without support, asserts, “Based upon the lack
of specificity as well as the undisputed evidence the State is proceeding in this matter based
upon_the open status of its child support file, the Court does not find merit in these
discrimination claims (based upon marital status and/or public assistance classiﬁcation‘).”
App.. p. 88. There is no evidence in this record to support the referee’s assertion as
supposedly affirmed by the District Judge’s de novo review. In fact, the file was closed as
a matter of law, and had Referee Solheim provided an opportunity for a hearing wherein
evidence is properly presented, and testimony is subjected to cross-examination, she would
know the truth rather than engage in supposition.

There is no evidence in the record, and the Judicial Referee did not make a factual
finding, that the State of North Dakota had duties under N.D.C.C. Chap.14-12.2, the Uniform
Interstate Family Support Act.

LAW AND ARGUMENT
Standard of Review

This appeal presents only questions of law which are fully reviewable on appeal.
State v. Byzewski, 2010 ND 30, § 4, 778 N.W.2d 551.

1. The Judicial Referee did not obtain jurisdiction to issue the Order Vacating
Second Amended Judgment because there was a failure to follow the procedural
rules of the Supreme Court of North Dakota or of the District Court.

Preliminary Statement - Procedural Issues

Troy understands the Wolff decision of the North Dakota Supreme Court to “remand
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to the district court for further explanation of the referee’s decision.” /d., 9 1. Judgment (and
later mandate of July 12, 2010; Docket Entries #142-143) dated June 10, 2010; App., p. 78.

Procedural issues were addressed in §s 3-8 of the Wolff decision, with the Supreme Court,

after first reviewing the order appointing Thomas [now Solheim] as a judicial officer,
observing [ 8]:

Read literally, this order suggests an additional written order is required to

refer a particular case to the referee. The record includes no such order.

Furthermore, we question whether the order can be read to authorize areferee

to vacate a judgment ordered by a district judge under N.D.R.Civ.P. 60(b).

On remand, the district court must consider N.D. Sup. Ct. Admin. R. 13 and

clarify the order of the presiding judge to determine whether the referee had

jurisdiction to hear the State’s motion.

By Order dated September 1, 2010, with an attached “Order” dated September 1,
2010, apparently signed by eight (8) district court judges, District Judge Herman attempted
to roll back the calendar so as to rectify the missing, and non-existent district judge referral
of this particular case to the referee that had to exist prior to Referee Solheim’s November
27, 2009, Order Vacating Second Amended Judgment. App., p. 67.

Obviously, a September 1, 2010, Order could not exist on, or before, November 27,
2009.

N.D.C.C. § 1-02-10 declares “(n)o part of (the North Dakota Century Code) is
retroactive unless it is expressly declared to be so.” While the September 1, 2010, Order
does not attempt to do so, it would be a very curious development if district court judges
could provide for a retroactive referral so as to justify action by the referee on November 27,
2009. The referral of a class of cases [such as paternity matters; App., p. 83] on September

1, 2010, does not alter the non-existence of a mandated order of referral executed by Judge



Herman prior to November 27, 2009. Neither the judicial referee or the district judge
explained the non-existence of the required judicial referral establishing jurisdiction by the
presiding judge prior to any action by the judicial referee — despite the Supreme Court’s
directive so to do.

The validity of the recent September 1, 2010, Order [which does not accurately
identify the authority earlier granted Referee Thomas] is also questionable.

N.D. Sup. Ct. Admin. R. 13(5) is probably still being misread by the judges of the
East Central District. Under Section 5(a), the presiding judge [after consultation with the
other judges] “may authorize a judicial referee to preside in any individual or class of
proceedings under (Title 14 except contested divorce trials, Chapter 27-20, and Chapter 28-
25).” Under Section 5(d), “*(w)ithin the limits set forth in the written order of the presiding

judge, district court judges may refer individual or classes of cases to a judicial referee by

written order.” [emphasis added] There still exists a rule requiring a written order of

referral of any individual case or classes of cases. To be valid, the referral of the individual
case or classes of cases [as compared to a general referral of “individual or class of
proceedings”], must be served upon the parties, and there exists a right to have the matter
heard by a district court judge — herein never attempted or accomplished. N.D.R.Civ.P. 5
[mandated service of papers]; N.D. Sup. Ct. Admin. R. 13(8) [mandated service of papers).

The new order dated September 1, 2010, does not directly address N.D.R.Civ.P. 60.
Judge Herman erroneously concludes the procedural issue is “cure(d)” by allowing for
prospective referrals without need for a separate individual case assignment because class(es)

of case are being referred under the new Order. Judge Herman overlooks the words of the
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Supreme Court after noting the non-existence of the referral — “Furthermore, we question
whether the order can be read to authorize a referee to vacate a judgment ordered by a district
judge under N.D.R.Civ.P. 60(b).” Id., § 8. Neither Judge Herman, nor the judicial referee,
attempted to provide any answer, or even a legal basis, why a referee could vacate a
judgment ordered by a district judge under N.D.R.Civ.P. 60(b). Troy’s answer, the referee
cannot — no authority or jurisdiction can exist without Due Process of Law.

A. The State of North Dakota failed to serve Nancy notice its Rule 3.2

motion to vacate the Second Amended Judgment.

As part of the appellate process decided in Wolff, Troy abandoned his argument that
the State of North Dakota failed to serve its motion upon Nancy. Troy still observes, though,
that the State of North Dakota should have sent him [through his attorney] a copy of the
Affidavit of Service by Mail showing service upon Nancy when filing it with the District
Court. N.D.R.Civ.P. 5(a)(1)(F); N.D.R.Civ.P. 5(b). This point remains in this brief to
maintain the original format for ease of comparison between successive appeals.

B. The Judicial Referee did not acquire authority to act.

Neither Judge Herman or Referee Solheim provided any answers to Troy’s legal
original analysis [pagination of current Appendix].

There is nothing in the record showing the Judicial Referee was delegated any duty
by any East Cental Judicial District Court judge before issuing her Order Vacating Second
Amended Judgment. App., p. 67.

Under N.D.C.C. § 27-05-30(2), a district judge “may assign” a judicial referee to

preside in a case or proceeding provided for in Title 14 of the North Dakota Century Code
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[and other specified legal proceedings]. There is nothing in the District Court record
establishing that any district judge, including Judge Herman who had ordered the entry of the
Second Amended Judgment, exercised said discretionary power in the proceeding below.

There is also nothing in the District Court record establishin.g that Troy [or Nancy or
even the State of North Dakota] was provided any notice that he [she or it] is “entitled to
have the matter heard by a district court judge” as required by Section 8 of
N.D.Sup.Ct.Admin.R.13.

It is respectfully submitted, if there has been no delegation by a District Judge, the
Judicial Referee is an interloper and had no authority to issue the Order Va?ating Second
Amended Judgment; said order is void.

Further, it is respectfully submitted that the Judicial Referee acquires no right to act
until all partie; have been afforded the notice required by Section 8 of
N.D.Sup.Ct.Admin.R.13. Without proper notice that a Judicial Referee has been delegated
duties by the District Court Judge, and without proper notice that a party can choose to have
the matter heard by a judge, a Judicial Referee acquires no authority to act in any proceeding.
It is respectfully submitted that the Judicial Referee’s order is void for failing to follow
procedures outlined in N.D.Sup.Ct.Admin.R.13.

2. Legal Arguments [other than jurisdictional issues].
Preliminary Statement - Substantive Issues

Substantive issues were addressed in §s 9-13 of the Wolff decision, with the Supreme

Court noting the limited words of her Order, “Referee Thomas did not provide any further

explanation or justification for vacating the second amended judgment.” Id., § 12.
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In that the Supreme Court still has to properly review the underlying decisions, Troy
will update and/or revise the positions taken in his first appellate brief, as deemed
appropriate by subsequent developments.

Introductory comments.

Neither Judge Herman or Referee Solheim provided any answers to Troy’s
introductory comments [pagination of current Appendix].

In January, 2009, Nancy and Troy, the natural parents of a child born to them, entered
into a Stipulation for Amendment of Judgment. App., p. 18. The Stipulation was executed
by both natural parents, each having a fundamental, natural right to raise their child — a right
of constitutional dimension. Kleingartner v. D.P.A.B., 310 N.W.2d 575, 578 (N.D. 1981);
Interest of L..J., 436 N.W.2d 558, 561 (N.D. 1989); Johnson v. Johnson, 2000 ND 170, §85,
617 N.W.2d 97; In re Guardianship of Barros, 2005 ND 122,99, 701 N.W.2d 402 [“Parents
have a fundamental, natural right to their children which is of constitutional dimension.
(cases omitted). The right is paramount. (case omitted). A parent’s paramount and
constitutional right to the custody and companionship of their children is superior to that of
any other person. (cases omitted)”].

It does not appear there exists any argument with Nancy and Troy having also
stipulated as to the past child support amount. The parents’ stipulation made clear that no
attempt was being made to excuse or eliminate any repayment of public monies that may
exist [at the time of the stipulation, there should not have been any public monies involved
as public assistance has not been part of the mix for over a decade]. As such, the State of

North Dakota cannot claim that any of its money was ever at stake, nor was any excused or
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waived by the parents’ stipulation. There was no attempt made by the State of North Dakota,
below, to show that any its monies [previously provided public assistance monies] was at
stake in the parents’ stipulation as to past child support.

A. The State of North Dakota places undue emphasis on the caption of the

action.

Neither Judge Herman or Referee Solheim relied upon the caption of the action to
justify any judicial action [pagination of current Appendix].

The State of North Dakota overlooks the obvious arising out of the very caption of
the District Court proceeding below — the Latin phrase “Ex Relatione” has been abbreviated
to “ex. rel.” and its rights can only be derivative. Black’s Law Dictionary, Second Edition,
provides the following meaning for this Latin phase — which few can even properly
pronounce in this day:

“EX RELATIONE. Uponrelation orinformation. Legal proceedings which

are instituted by the attorney general (or other proper person) in the name and

behalf of the state, but on the information and at the instigation of an

individual who has a private interest in the matter, are said to be taken ‘on the

relation’ (ex relatione) of such person, who is called the ‘relator.” Such a

cause is usually entitled thus: ‘State ex rel. Doe v. Roe.””

In the books of reports, when a case is said to be reported ex relatione,

it is meant that the reporter derives his account of it, not from personal

knowledge, but from the relation or narrative of some person who was

present at the argument.”

While the paternity action may have been brought by the State of North Dakota on
behalf of Nancy to initially determine paternity, and all related matters then decided, the

relationship of parent and child as determined under the Uniform Parentage Act [now

N.D.C.C. Chap. 14-20; its predecessor chapter of law was located at N.D.C.C. Chap. 14-17]
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is still a private matter [from the definition, “private interest in the matter”’] between the
unmarried mother and father of an individual child. Whatever assignment was done over
thirteen (13) [now fifteen (15)] years ago [the child was born in March, 1996] is irrelevant;
no monies are now owed to the State of North Dakota by Troy, nor has Nancy received any
monies from the State of North Dakota related to this minor child in over a decade. The
State of North Dakota helped establish paternity, but it has no right to continue to interfere
in private matters between father and mother involving their minor child having
constitutional dimensions.

Under the guise of a paternity action caption, the State of North Dakota cannot
discriminate. It is illegal discrimination for even the State of North Dakota to engage in
illegal discrimination. N.D.C.C. § 14-02.4-01, provides in pertinent part:

14-02.4-01. State policy against discrimination. It is the policy of this

state to prohibit discrimination on the basis of .. status with regard to

marriage or public assistance, .. (and) to prevent and eliminate discrimination

in .. state and local government services ..”

To now assert that the State of North Dakota has the continued right [or continuous
right] to interfere in parental decisions and agreements many years after the initial paternity
determination because it was based upon the unmarried status of the parents [clearly, a
“status with regard to marriage”] or the past existence of public assistance [clearly, a “status
with regard to .. public assistance”] is a discriminatory practice resulting in “unequal
treatment” under North Dakota law. See specifically, N.D.C.C. § 14-02.4-02(6). The State

of North Dakota is not so involved in divorce actions — which requires the parties to be

married to be later divorced. To assert a superior right of continued or continuous
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interference of the parent/child relationship, because the matter involves a paternity action,
blatantly flouts the statutory prescription against such discrimination, as well as
constitutional clauses. Equal protection component of the Fourteenth Amendment to the
Constitution of the United States; Sections 21 and 22 of the Constitution of North Dakota;
In the Interest of P.F., 2008 ND 37, § 15, 744 N.W.2d 724.

Troy notes in these later proceedings that Referee Solheim, had she merely allowed
for an appropriate hearing after the request for cross-examination and oral argument, such
constitutional argument would have been made known to her. Instead, she dismisses that
which she does not know, and erroneously relies upon the existence of an “open status” for
a file that was legally closed. App., p. 88. It is wrong to treat paternity case parties
differently than divorce case parties. Neither Judge Herman or Referee Solheim provided
any answers to Troy’s legal original analysis.

B. There are no public funds involved — the State of North Dakota attempts

to discriminate in another manner.

Neither Judge Herman or Referee Solheim provided any answers to Troy’s legal
original analysis [pagination of current Appendix].

If there was periodic receipts of public assistance and medical assistance, such
payments ended over a decade ago — there are none now, nor were there any when the
Stipulation was signed by the parents and submitted to the District Court Judge.

To argue that past public assistance entitles the State of North Dakota to presently
interfere with parents” decisions for their minor child, constitutes another form of improper

discrimination based upon “public assistance” resulting in “unequal treatment” under North
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Dakota law.

As parents of a child, these parties have the mutual duty to support the child even
without a subsisting court order. N.D.C.C. § 14-08.1-01. The State of North Dakota
presented no information to the District Court that the child is not being adequately
supported by the parents as outlined in the Stipulation for the Amendment of Judgment
resulting in the Second Amended Judgment. Rather, the State of North Dakota objected to
the parents’ Stipulation based on matters that it has no interest in — objections based upon
amisconception of the Stipulation for Amendment of Judgment/Second Amended Judgment,
the District Court’s powers, the State of North Dakota’s own statutory powers and its’ right
—none of which are affected by the parents’ Stipulation for the Amendment of Judgment and
the resulting Second Amended Judgment.

C. The State of North Dakota’s fallacious arguments establish lack of
standing and lack of compelling reason to interfere with parental
decisions.

Neither Judge Herman or Referee Solheim provided any meaningful answers to

Troy’s legal original analysis [pagination of current Appendix].

The parties, both parents of a single child, entered into a Stipulation for the
Amendment of Judgment, and the District Court issued its Order for Second Amended
Judgment [App., p. 23], followed by the issuance of the Second Amended Judgment dated
March 17, 2009. App., p. 26. The government attorney had it wrong twice; first, when she
argued below, that “the child support paragraph contains unenforceable language” [App., p.

37], and secondly, when she argued below, that this child support paragraph runs afoul of
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other Supreme Court pronouncements relating to “parental agreements that prohibit or limit
the power of a court to modify future child support™. App., p. 39.
1. The child support paragraph does not contain “unenforceable
language”.

The child support enforcement attorney below argued that “Paragraph 3 of the Second
Amended Judgment contains language limiting the Defendant’s right to bring a motion for
child support.” App.. p. 38. Troy does not dispute a custodial parent has the representational
right to collect child support on behalf of the child as asserted by the attorney fo} the child
support unit. App., p. 38, citing Sweeney v. Sweeney, 2002 ND 206, 422, 654 N.W.2d 407.
Troy has merely recognized, under the circumstances now presented, as has the natural
mother, his current support of his child is more than sufficient to meet all of the financial
needs of the child, and that, until that changes so that he would need public assistance, he has
no intention to seek modification of the existing judgment. App., p. 27-29.

At no time has the natural mother been prevented from making a request for
modification whenever she deems it appropriate. At no time is the child, through any friend
or guardian ad litem, prevented from making a similar request or bringing an action for
support of either parent.

Contrary to the insinuations inherent in the argument advanced by the attorney for the
child support enforcement unit, the State of North Dakota has no right to force Troy to do
anything. The cited language in Paragraph 3 of the Second Amended Judgment does not
contain language that is unenforceable. Troy has merely indicated a modification is not

contemplated, but if financial or custodial circumstances change, so can the judgment —even
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by his own motion if circumstances so dictate. No one is prevented from enforcing the
judgment, as amended by stipulation of all parents having the representational right to collect
support on behalf of the child — both parents can initiate the motion for amendment if either
one of them so chooses under circumstances then presented.

Additionally, the parents’ stipulation does not place any limitations, or prohibitions,
upon the District Court’s powers to modify future child support. There is no language within
the stipulation, the Order, or the Second Amended Judgment, that in any way, shape or form,
limited or prohibited the District Court’s power to act as it sees fit [for the best interest of the
children] in reference to future child support. The judicial referee now argues the language
used by Troy and Nancy is a “limitation (that) could impact the State’s ability to review
under the provisions of 14-09-08.4(1) as the State’s ability to review a case is dependent
upon one of two factors, there must either be an assignment of support or an ‘obligee or
obligor’ must request the review.” App.. p. 90; emphasis added. In truth, the referenced
statute does not restrict the child support agency from even monthly (or weekly or daily) self-
initiated reviews, but the referee fails to comprehend or consider the true issue — when were
Troy and Nancy’s parental rights removed so that government is allowed to dictate or
interfere with their right(s) as natural parents to determine appropriate levels of support for
their child when the government is not paying anything toward that child’s care [and without
assignment under N.D.C.C. Chap. 50-09]?

Both parents share joint custody, and both parents have an obligation to provide
support to their child even without a specific Court order for that support. N.D.C.C. § 14-

08.1-01. The parents’ stipulation does not in any way try to relieve either parent of their
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moral and statutory duty to support their child.

For emphasis, the Second Amended Judgment does not restrict Nancy, nor even the
State of North Dakota, from bringing a motion for the amendment of a child support order.
Both Nancy and Troy have reserved their right to seek a review of the child support order
through the procedure(s) provided by North Dakota law. Under the statutory review process,
it is the child support agency that makes the motion for amendment of a child support order
— not the parties. See, N.D.C.C. § 14-09-08.8(1).

The parties to a child support order have an individual right to bring a motion to
amend a child support order or judgment. This individual right to initiate such motion, on
a party’s own behalf, is a right that can be waived. See, N.D.C.C. § 31-11-05(4) which
provides, in part, “(a)nyone may waive the advantage of a law intended solely for that
person’s benefit..” In the parents’ stipulation, Troy did not waive any right held by the State
of North Dakota, the parties’ child [represented by Nancy pursuant to the Amended
Judgment without complaint by the State of North Dakotal, the District Court, or any right
of Nancy. Troy merely waived an advantage of law that was personal to him — his right to
initiate a motion to amend the judgment [unless certain facts exist].

Does the State of North Dakota have the right to force individuals to assert all rights
personal to them? If so, can there be any legal actions settled by agreement of the parties,
or will the State of North Dakota force its citizens to assert their rights —to a jury trial? —to
cross-examination? When did the people give any government such power?

If one assumes, for the sake of argument, that the minor child was not being

supported by Nancy and Troy, the child retained his own right to bring an action for support.
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Further, the State of North Dakota retains all of its statutory rights in reference to
review of any child support order, or, if necessary, to act in the best interest of the child.
Under the parties’ stipulation, Nancy retained all of her rights in law, and as a party to this
action, to bring a motion on her behalf or on behalf of the child. No one sought to diminish
the right of anyone or any entity to seek future judicial relief, nor did the Second Amended
Judgment do so.

Because both parents to the Amended Judgment retain his or her right to the statutory
review process, no public policy has been contravened. The District Court retains all of its
power to amend the judgment [child support order] upon a review process, upon the motion
of Nancy. and under certain circumstances, the motion of Troy.

On page 66 of Troxel v. Granville, 530 U.S. 57 (2000), the United States Supreme
Court stated, "[i]n light of [its] extensive precedent, it cannot now be doubted that the [d]ue
[pIrocess [c]lause of the [f]ourteenth [aJmendment protects the fundamental right of parents
to make decisions concerning the care, custody, and control of their children." Parents of
children are entitled to a presumption that they are acting within the best interest of their
children. Id.. on page 58. The parties’ stipulation sets forth the parents’ decision as to
matters concerning the care, custody, and control of their child. There is a presumption of
law - even recognized by the United Stateé Supreme Court — that the parties acted, when
entering into their agreement, in their child’s best interest.

To prevent the implementation of the parents’ agreement, the State of North Dakota
must show a compelling reason to interfere in the decisions that these parents made for their

child. The objections that the State of North Dakota advanced below are not compelling
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reasons, and its objections relate to matters that the State of North Dakota has absolutely no
standing to object.

It should be noted that Troy’s promise not to initiate a motion [except under certain
events] is enforceable in equity and involves matters that the State of North Dakota has no
standing to object. The objections from the attorney for the child support enforcement unit
center around paragraph 3 of the Second Amended Judgment. A court of equity has the
power to enforce Troy’s promise under the doctrine of either promissory estoppel or
equitable estoppel. See, O’Connell v. Entertainment Enterprises. Inc., 317 NW 2d 385 (N.D.
1982). The District Court retains all of its equitable powers to do substantial justice between
the parties, taking into consideration the Troy’s promise made by Troy and Nancy’s
forgiveness of child support and interest thereon.

It is respectfully submitted that refraining from exercising one’s legal right constitutes
good consideration. Gulden v. Sloan, 311 N.W.2d 568, 572 (N.D. 1981); Union Qil Co. v.
Maixner, 376 N.W.2d 43, 46 (N.D. 1985). When Troy promises to refrain from initiating
a motion for child support, he has refrained from exercising his individual legal right and
advances good consideration to Nancy.

Further, the State of North Dakota lacks standing to object to the sufficiency [or
ability to enforce] the consideration set forth in the parties” stipulation. To have standing,
one must assert its own legal rights and interests and cannot rest its claim [or objection] for
relief on the legal rights and interests of third parties. Kjolsrud v. MKB Mgmt. Corp., 2003
ND 144, 9 14, 669 N.W.2d 82; State v. Carpenter, 301 N.W.2d 106, 107 (N.D. 1980).

Because the parents’ stipulation does not involve one’s legal right [procedural, substantive
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or property right of the State of North Dakota]. the State of North Dakota has no standing to
object in the manner it does.

2. The child support paragraph is not a parental agreement that
prohibits or limits the power of a court to modify future child
support.

Paragraph 3 of the Second Amended Judgment belies any argument the Stipulation
prohibited or limited the power of the District Court to modify future child support. The
entire paragraph 3 includes relevant language that clearly establishes the continuing
jurisdiction of the district court [emphasis in beld by Troy identifying N.D.C.C. § 14-09-
08.9]:

3. Child Support. As of February, 2009, Defendant Troy Allan
Wolff has no obligation to pay child support payments to the Plaintiff.
Plaintiff Nancy Ann Schlect has acknowledged receipt of, or has forgiven all
of Defendant’s obligation to pay child support, delinquent child support, or
interest thereon, that she can forgive through the month of January, 2009, in
the above entitled action. In consideration of the forgiveness of delinquent
child support, Defendant Troy Allan Wolff agrees that he will not seek child
support from the Plaintiff, unless he obtains public assistance and is required
to seek child support from Plaintiff by the governmental authority providing
public assistance to him. However, if either Plaintiff or Defendant is
successful in obtaining social security administrative disability. then, in that
event, the social security benefit attributable to the parties’ minor child shall
be paid to Plaintiff Nancy Ann Schlect as child support.

All child support obligations that are due the State of North Dakota
through January 2009, by assignment of support rights from the Plaintiff, if
any exist. will remain Defendant’s obligation to pay.

That either party may request a review of child support pursuant
to Section 14-09-08.9 of the North Dakota Century Code for child

support to be paid is possible through age 19 or completion of high
school, whichever first occurs.
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The child support obligation may accrue interest if not timely paid.
See Sections ‘14-09-08.19 and 14-09-25(6) of the North Dakota Century
Code.

That all payments shall be made to the State Disbursement Unit, PO
Box 7280, Bismarck, ND, 58507-7280, in a form acceptable to the State
Disbursement Unit, PO Box 7280, Bismarck, ND, 58507-7280 for
forwarding to the Plaintiff or Plaintiff’s assignee. This payment obligation
shall not continue after age 19 or completion of high school, whichever first
occurs.

That this order subjects the income of the obligor to immediate
income withholding, regardless of whether the obligor's support payments are
delinquent, pursuant to Section 14-09-09.24 of the North Dakota Century
Code.

That the Plaintiff, Nancy Ann Schlect, and the Defendant shall
immediately inform the State Disbursement Unit, PO Box 7280, Bismarck,
ND, 58507-7280, of their social security number, address, telephone number,
motor vehicle operator's license number, employer's name, address, and
telephone number, and every change thereafter and the change of any other
condition which may affect the proper administration of Chapter 14-09 of the
North Dakota Century Code.

No one has, nor did anyone attempt to prevent, the exercise of jurisdiction by the

District Court of Cass County, or any other North Dakota court having jurisdiction.

Neither of the parents has attempted to prevent the child support enforcement unit

from notifying either party of the opportunity to review child support, or even initiating the
process under N.D.C.C. Chap. 14-09, and other applicable statutes. Neither of the natural
parents has attempted to intrude into any duties or responsibilities of the child support
enforcement unit, or the District Court. The parents have made decisions appropriate to their

right to raise their child having constitutional dimension, and there is no evidence that the

child’s best interest has been adversely affected.

3. There is nothing “problematic” with the inclusion of language
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about Social Security Derivative Benefits [dependency benefits].

As an additional item, the State of North Dakota below argued there is “problematic
language about Social Security Derivative Benefits.” App., p. 38.

Rather than being regarded as problematic, the parents should be regarded as
problem-solvers. As a practical matter, the parties merely envisioned a result that will
eliminate the need for future attorney fees. There will never be Social Security benefits
unless Troy is disabled within the meaning of the Social Security Act, as amended. Upon
being disabled so that he is incapable of earning income, the Social Security dependency
benefits will mathematically exceed what the North Dakota Child Support Guidelines
provide, but the North Dakota Child Support Guidelines also indicate that the Social Security
payments will supplant the other child support obligation so that the child gets the benefit
of the surplus without fear of the obligee claiming surplus with a request for refund. The
parents merely eliminated the expense of making the child support calculations, knowing
that the child support formulas for disabled obligees will always result in the Social Security
derivative benefits being the monthly award. N.D.A.C. § 75-02-04.1-02(11). The parents
provided a solution to a perceived possible problem.

The State of North Dakota apparently views solutions as problematic, but controversy
arises only because Troy and Nancy are attempting to establish child support instantaneously
upon the Social Security Administrations’ apt determination, and retroactively to the month
that it begins, without the need for further judicial action except to confirm its receipt and
proper credit. In fact and law, the Social Security dependency benefits are the child’s monies

[children’s benefits; N.D.A.C. § 75-02-04.1-01(3)], and if the language employed is
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eliminated, the District Court would be acting to eliminate or repudiate the established child
support guideline amount that will be presumptively correct for a disabled father. N.D.C.C.
§ 14-09-09.7; N.D.A.C. § 75-02-04.1-09. The process envisioned by Troy and Nancy also
eliminates future controversy concerning arguments concerning retroactive modification
should Troy ever become disabled. The decision of Mahoney v. Mahoney, 538 N.W.2d 189,
195-196 (N.D. 1995), and other authorities [N.D.C.C. § 14-08.1-05; N.D.A.C. § 75-02-04.1-
09] would disallow any attempt to retroactively modify the presumptively correct child
support amount of zero as then existing. Troy and Nancy provided a solution to a perceived
possible problem.

The language stipulated to by Troy and Nancy gives the advantage of any retroactive
Social Security dependency benefits to the child, thereby eliminating any possibility of Troy
invoking the statutory prohibition on retroactive modification — this acts in favor of the
Nancy’s representational role for the benefit of the child should Troy ever become disabled
within the meaning of the Social Security Act as the payments can go back as much as 36
months [if disability is contested and ultimately determined to exist favoring a claimant by
administrative process/judicial action].

The undersigned regards it as a given — children will almost always receive more
monies as a result of the disability benefits than they would receive under the
NDCSG/Judgment [N.D.A.C. Chap. 75-02-04.1] when the obligor is disabled unless an
obligor has vast treasures providing huge dividends and accruing interest arising out of
investment(s). That is not the case in the present circumstances, and the only two (2) parties

that occupy the representational role for the benefit of their mutual child have taken care of
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the issue — while doing nothing to prevent a full scale review by the child support
enforcement unit/District Court should Troy ever fall into ownership of vast treasures
allowing for huge passive income while disabled. To the extent the judicial referee engages
in supposition that Troy may have millions of dollars of stock market dividends, but still be
disabled resulting in social security disability payments, nothing in the language agreed upon
by Troy and Nancy precludes a future child support review — including a child support
review initiated by the child support agency under N.D.C.C. § 14-09-08.4(1).! Likewise,
nothing in Troy and Nancy’s stipulated Second Amended Judgment restricts the child
support amount to “the social security benefit” as asserted by the judicial referee. App., p.
91. Troy and Nancy merely agreed that “the social security benefit attributable to the parties’
minor child shall be paid to Plaintiff Nancy Ann Schlect as child support.” App., p. 28.
There may well be more child support ordered after appropriate review. Nothing in the
Amended Judgment limits the child support to the actual amount of the social security
benefit — Troy and Nancy anticipated a potential problem. and solved it ahead of time.
The parties’ Stipulation presents the best method to protect the interests of the Nancy,
Troy, and the child in the event that the Troy obtains social security disability benefits and
the child is entitled to a dependency benefit. Because custodial provisions of the Second
Amended Judgment reflect a shared custody arrangement, without the particular language
in the Second Amended Judgment, the Social Security Administration might not designate

Nancy as the representative parent to receive the dependency benefits. Nancy is also

Troy and Nancy’s stipulated judgment so states. App., p. 28; Stipulation, p.
21.
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protected, by the entire Stipulation, in that whatever benefits flow to the child, the child
receives such as a recognized child support obligation [required by the child support
guidelines]. Nancy, under the parents’ stipulation, is free to bring a motion to amend the
judgment, or initiate the statutory review process, if she believes such motion or process
would be beneficial to her.

In the event there is a Social Security benefit payable to the child, the State of North
Dakota has no compelling reason to require a judicially determined child support order if
the child is being supported without public assistance, and it lacks standing to advocate a
position it has no compelling interest in.

In the event the State believes that an award of child support should be reviewed, it
has the right to initiate the review process under N.D.C.C. § 14-09-08.4, and if appropriate,
move to intervene, and seek an increase in the child support amount already determined by
the parents in accordance with law. Nothing has been undertaken that intrudes upon
whatever rights the State of North Dakota may legally possess, but the parents of the child
also have rights which should be protected. They have done so; the State should respect
parental rights too.

D. There is no “open file”.

45 C.F.R. § 303.11(a) requires a [IV-D agency to establish a system for case closure.
Obeying federal directive, the State of North Dakota’s IV-D agency has promulgated rules
of procedure as to how its cases are to be closed. In North Dakota, each recipient of public
assistance must report monthly to the county IV-D agency. If the monthly report shows that

public assistance should be reduced or terminated, the county agency must provide ten (10)
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days mailed notice to the recipient. N.D.A.C. § 75-02-01.2-10(1). A State IV-D case is
closed or suspended if the recipient of public assistance does not timely request a hearing
within the notice period. N.D.A.C. § 75-01-03-08; N.D.A.C. § 75-02-01.2-09(3) & (4)]. If
a State IV-D case remains ineligible in the month following the month of suspension, the
case is closed. N.D.A.C. § 75-02-01.2-55(2).

The North Dakota administrative rules belie the judicial referee’s assertion that there
exists an “open file” or “open case” or “open status”. App.. ps. 87-88. Once her IV-D case
was closed under the North Dakota administrative rules, Nancy can request it be reopened
by completing a new application form and paying any applicable application fee. 45 C.F.R.
§303.11(c). Nancy did not do so, nor did Troy or C.A.W. Troy respectfully submits that
if Nancy has not requested reopening of her case, the State of North Dakota would not have
standing in this matter, and should not have attempted any motion.

CONCLUSION

This Court should determine that the Judicial Referee had not been properly
delegated the duties she undertook when issuing her Order Vacating Second Amended
Judgment, nor had the required procedural notices been provided to Troy [and others].
Because of the question as to the delegation of judicial duties to the Judicial Referee and the
lack of required notice to Troy [and others], this Court should determine the Judicial Referee
had no authority to act, and the Order Vacating Second Amended Judgment is void.

If this Court does not determine that the Judicial Referee’s order is void, this Court
should determine that the parties’ stipulation does not violate public policy. This Court

should determine the State has no standing to object to certain aspects of the stipulation, and
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even in the areas it claims to have standing, it has not advanced a compelling reason that
requires interference with parents’ decisions as to the support of their child.
Respectfully submitted this 7" day of March, 2011.
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